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It is with a sense of profound loss that we record here 
the death of B. Stafford Mantz, Vice President and Treas- 
urer of The Corporation Trust Company, which occurred in 
Florida on March 17, 1939. 


Mr. Mantz had been with this Company for thirty-six 
years and served successively as Assistant Auditor, Assist- 
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His passing is mourned not only by his associates in 
The Corporation Trust Company and C T Corporation 
System, but also by all those who came to know him through 
their business relations with these companies. 
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What Constitutes Doing Business" 
Submitting Bids 


It has been held that the mere 
submission of a bid by an unlicensed 
foreign corporation does not, of 
itself, constitute “doing business” 
so as to require authorization to 
do business by the foreign cor- 
poration before the bid is sub- 
mitted. In Ebinger v. Breese et al., 
240 Ill. App. 80, the court said: 
“The submission of a bid is only 
a preliminary step looking to the 
transaction of business, and not 
the transaction of business in vio- 
lation of the statute.” ? 

Often, if a bid is accepted, it is 
followed by activities on the part 
of the foreign corporation, in the 
state in which it was not licensed 
when tendering the bid, which of 
themselves constitute “doing busi- 
ness.” Ordinarily, therefore, it is 
customary for qualification to fol- 
low acceptance of the bid. 

In the majority of the states, 
when such authorization to carry 
on business is obtained immediately 
after the bid is accepted, the cor- 
poration is in a position to main- 
tain suit upon the contract, should 
occasion for this later arise. It is 
to be observed, however, that should 


such qualification be delayed until 
after intrastate business is done 
within the foreign state, a recovery 
upon the contract in the state courts 
is specifically barred in a number 
of states by statute. In New York, 
for instance, the statute is phrased: 
“A foreign corporation, other than 
a moneyed corporation, doing busi- 
ness in this state shall not main- 
tain any action in this state upon 
any contract made by it in this 
state, unless before the making 
of such contract it shall have ob- 
tained a certificate of authority.” * 
Several other states have provi- 
sions equally, and in some instances, 
more drastic. 


Therefore, where it is contem- 
plated that bids are to be tendered 
in states in which a corporation 
is not licensed, early considera- 
tion should be given to statutes of 
the type mentioned, where they 
exist, and to the timely obtaining 
of the right to do business, lest the 
company should later find itself 
deprived of the right to invoke the 
state courts to enforce its con- 
tracts, should court action subse- 
quently be found necessary. 


* Ebinger v. Breese et al., 240 Ill. App. 80; Will v. City of Bismarck, 36 N. D. 


_ 570, 163 N. W. 550. 


*At times, however, those to whom bids are submitted take the position 


that a bid will not be considered unless the corporation submitting it is a quali- 
fied company. In North Carolina, by statute, a contractor submitting a bid 
must obtain a state-wide contractor's license at the time of or prior to submit- 
ting a bid. General Revenue Act, 1937, Sec. 122; North Carolina Corporation 
Tax Service, { 3042b. Somewhat similar situations exist in Alabama, Tennessee 
and Virginia. 

* Sec. 218, General Corporation Law. 


* This is one of a Series of articles on What Constitutes Doing Business. See 
page 382 for a list of pamphlets obtainable on this important subject. 
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Domestic Corporations 


Alberta. 


Annual meeting, properly called for election of directors, is not 
to be invalidated because of failure of corporation to send certain 
financial statements on time to stockholders. In an action brought 
by a shareholder to set aside the election of directors held at the 
annual meeting, the Alberta Supreme Court, Appellate Division, 
has ruled that failure to comply in time with a statutory provision 
requiring the mailing to stockholders of certain financial statements ° 
not less than fourteen days before the annual meeting would not 
invalidate an annual meeting properly called for the election of 
directors. Watt v. Commonwealth Petroleum Ltd. et al., (1938) 4 
D. L. R. 701. L. H. Fenerty, K. C., for plaintiff. W.H. McLaws, 
K. C., for defendant Commonwealth Petroleum Ltd.; H. W. Riley, 
for defendants Reeve, McKay & Wright. 


Georgia. 


Stockholders in derivative action, who failed to demonstrate that 
they had first approached both directors and stockholders to seek 
redress on behalf of the corporation, or to show why this was not 
done, held incapable of maintaining suit. Several stockholders of 
a corporation instituted this derivative action on its behalf to enforce 
its rights in connection with ownership in the stock of another 
company. The Supreme Court of Georgia reviewed the ownership 
of shares by the plaintiffs and found that, as they had failed to show 
their ownership of a majority of the stock of their corporation, the 
action must be treated as being a proceeding by minority stock- 
holders. The court referred to the Code, sec. 22-711, “which in 
effect declares, that, before minority stockholders can proceed in 
equity in behalf of themselves and others for fraud or acts ultra 
vires against a corporation, it must be shown that plaintiffs made 
an earnest effort to obtain redress at the hands of the directors 
and stockholders, or why it could not be done, or that it was not 
reasonable to require it.” Finding that the plaintiffs had not met 
the prime requirement of this section that it be shown they had 
sought redress at the hands of both the directors and stockholders, 
(an allegation with respect to a seeking of redress at the hands of 
the directors had been made), the court ruled that the suit could 
not be maintained. Nussbaum et al. v. Nussbaum et al., 199 S. E. 169. 
Little, Powell, Reid & Goldstein and Walter W. Visanka of Atlanta, 
and John R. Wilson of Bainbridge, for plaintiffs in error. Hirsch 
& Smith, D. F. McClatchey, Jr., and J. E. Gortatowsky of Atlanta, 
and Vance Custer of Bainbridge, for defendants in error. 


Iowa. 


Plaintiffs, stockholders in corporation whose existence was 
renewed over their objection, held to be without right, under 
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Sec. 8365, to maintain action relating to purchase of their stock 
by the defendant stockholders who supported the renewal, until 
three years from date of corporate action renewing franchise. This 
decision involved an application of Sec. 8365, Code 1935, governing 
procedure upon renewal of the charter of an Iowa company, to 
the situation of plaintiff stockholders in defendant company. The 
time of the termination of the corporation as fixed by its articles 
was August 6, 1937. At a special election of the stockholders, held 
on September 23, 1937, the defendant stockholders voted for, and 
the plaintiffs voted against, a renewal of the franchise. Under 
Sec. 8365, a renewal was permitted “if a majority of the votes cast 
at any regular election, or special election called for that purpose, 
be in favor of such renewal, and if those voting for such renewal will 
purchase at its real value the stock voted against such renewal. 
Stockholders voting for renewal shall have three years from the 
date such action for renewal was taken in which to purchase the 
stock voted against such renewal, which purchase price shall bear 
interest at eight per cent per annum from the date of such renewal 
action until paid.” The Supreme Court of Iowa, in applying this 
section, ruled that a judgment against the plaintiffs should be 
affirmed, as to the defendant stockholders who voted for the renewal, 
on the ground that an action would not be maintainable within a 
period of three years from and after September 23, 1937, and that 
the time for making payment for plaintiffs’ stock extended to 
September 23, 1940. A dismissal of the suit, as to the corporation, 
was also approved. “We fail to find in section 8365,” said the court, 
“an express creating of a liability on the part of the corporation to 
purchase plaintiffs’ stock. Nor do we find in this statute any 
express provision that the assets of the corporation became affected 
with an equitable right on part of plaintiff-stockholders to recover 
the value of their stock from the corporation’s assets.” Terrell et al. 
v. Ringgold County Mutual Telephone Company et al., 282 N. W. 702. 
L. W. Laughlin of Mount Ayr, and John E. Holmes of Des Moines, 
for appellants. Lewis & Lewis of Mount Ayr, for appellees. 


New York. 


Court of Appeals, while refusing to allow appraisal of preferred 
stock on ground that newly created preferred stock was given 
priority over existing preferred stock, grants application for appraisal 
because of reduction in capital which was transferred to surplus. 
Petitioners sought appraisal and payment of cumulative preferred 
stock held in respondent company, under Section 38 of the Stock 
Corporation Law, based upon the filing of an amendatory certificate 
of incorporation which created a new class of preferred stock which, 
under a plan of recapitalization, was to be offered in exchange for 
the existing preferred stock. The new preferred stock was given 
priority over the old, both as to the payment of dividends and as 
to prior claim upon distribution of assets. The Court of Appeals 
of New York noted that Section 38 gives a right of appraisal only 
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in cases of “alterations” of preferential rights of outstanding shares 
of any holder not voting in favor of the alterations, and that it did 
not give such right of appraisal in case of the “authorization” of 
new shares. The court, after tracing the history of the right of 
appraisal, came to the conclusion “that Section 38 permits an 
appraisal only when an amended certificate alters the preferential 
rights of the outstanding stock of a corporation as between the 
different classes of stock and that it does not apply to a case where 
such rights are left unchanged as between themselves, but are both 
made subject to a new issue of stock. Judged by these principles, 
that portion of the certificate providing that the eight-dollar cumula- 
tive preferred stock should be subject to the new preferential rights 
of the five-dollar cumulative prior preferred, is valid and confers on 
the appellant no right to an appraisal.” Nevertheless, an appraisal 
was granted, based upon the fact that the provisions of the amended . 
certificate effected a reduction in the stated capital of the corpora- 
tion, totaling $1,440,000, which had been transferred to surplus. 
Said the court: “When this sum of $1,440,000, amounting to about 
one-third of the capital of the corporation, was transferred from 
capital to surplus, the eight-dollar cumulative preferred stock lost 
its right to rely upon this portion of capital. The capital structure 
was so altered that it was placed within the power of the corporation 
to deprive forever the preferred stockholders of their preferential 
rights in regard to this portion of the capital structure. In brief 
this $1,440,000 was in itself a security of approximately twenty-eight 
dollars for each share of the old preferred stock and has now by this 
amendment of the certificate of incorporation become a surplus that 
may no longer support such stock.” It was held that the reduction 
in capital constituted a material alteration of the preferential right 
of the petitioners, entitling them to appraisal of their stock. Jn re 
Kinney et al., 279 N. Y. 423, 18 N. E. 2d 645. Saul Gordon of New 
York City, for appellants. Paul Armitage of New York City, for 
respondent. 

Corporation tendering trust company sum to be distributed to 
corporation’s stockholders as a capital distribution in connection 
with exchange of no par stock for new par value stock, held entitled 
to return of unpaid balance upon demand. Plaintiff corporation 
appointed defendant trust company as its transfer agent and also 
as its disbursing agent in connection with a surrender to be made 
of its outstanding no par value stock in exchange for new certificates 
representing $1.00 par value stock. The exchange involved a capital 
distribution of $200,000, for which amount plaintiff tendered defend- 
ant its check with a letter providing that “in case all outstanding 
certificates are not presented for exchange, you are to return to us, 
on our future instructions, any balance remaining.” This action 
was brought to recover such a balance, plaintiff having refused to 
return it on the ground that the money was impressed with a trust 
in favor of the stockholders who had not yet received their capital 
distributions, and that “the action of plaintiff’s board of directors 
in declaring a capital distribution is similar to the declaration of 
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a dividend, in which case a debt is created from the corporation to 
each stockholder for the amount of his share.” The Supreme Court 
of New York, Special Term, New York County, granted a motion 
for summary judgment for plaintiff, the court saying: “It would 
seem to me that the effect of the plaintiff’s letter of instructions was 
to constitute the defendant the agent of the plaintiff to distribute 
its moneys, as it directed, and by virtue of the authority to revoke 
it and demand a return of its moneys.” Perpetual Self Winding 
Watch Corporation v. City Bank Farmers Trust Company, 7 N. Y. S. 
2d 684. Hughes, Richards, Hubbard & Ewing of New York City, 
for plaintiff. Mitchell, Taylor, Capron & Marsh of New York City, 
for defendant. 


Oklahoma. 


Service of process upon “farm boss” of oil company at office main- 
tained for convenience of its employes, set aside as not being service 
on a “managing agent” at “the office or usual place of business” 
of the corporation, as required by statute. Service of process was 
made upon defendant corporation by leaving a copy of the summons 
with “J. F. Stevenson (its farm boss)” as the “managing agent” to 
be served by statute (Sec. 176, O. S., 1931) in the absence of a 
chief officer of the company. One question being whether service 
had been made upon one who was a “managing agent” of the com- 
pany, the Oklahoma Supreme Court affirmed the action of the 
lower cotirt in quashing the service, upon evidence showing that 
the duties of J. F. Stevenson consisted of gauging the oil from the 
wells on the leases, and of doing the necessary “roustabout” work 
on the leases, and of walking the pipe lines of the company in that 
vicinity, checking the same for leaks and for attempted connections 
for the purpose of stealing oil and gasoline from the pipe lines. He 
also performed some clerical work under the direction of the general 
production and lease superintendent of the company, and acted as 
timekeeper of the men employed at the time on one of the leases, 
and made and signed reports of the time of the employees so kept by 
him as timekeeper and foreman. These reports were made under the 
supervision and direction of the aforesaid superintendent. The said 
J. F. Stevenson had no authority to employ or discharge men. He 
had no authority to purchase materials or to incur any indebtedness 
on behalf of the company, other than ordered and directed by the 
superintendent. A further question concerned whether the office 
of Stevenson was to be regarded as “an office or usual place of busi- 
ness” of the corporation at which service might be made under the 
statute upon “the person having charge thereof.” “The office,” 
observed the court, “was a small one-room frame structure placed 
upon the lease for the convenience of the employees. It contained 
a desk, some chairs, and office supplies necessary for making out 
reports required by the company’s office at Enid, where its records 
are kept and where it conducts and transacts the affairs of its busi- 
ness, generally.” In ruling that Stevenson’s office was not to be 
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regarded as an “office or usual place of business of such corporation” 
as described in the statute, the court concluded that his office “was 
not a place for the general transaction of business with the public, 
but was only for the private use and convenience of the employees,” 
and that the office or place of business described in the statute “must 
be a place where the corporation transacts its business generally 
with the public, and not a place used by employees, and having no 
relation to the general transactions of the corporation’s business.” 
Katschor et al. v. Eason Oil Company, Oklahoma Supreme Court, 
October 25, 1938. Commerce Clearing House Court Decisions 
Requisition No. 204293. 


Foreign Corporations 


Arkansas. 


Secretary of State’s certificate that records of his office showed 
defendant foreign corporation was not authorized to do business in 
the state during a specified period, held not to be competent as 
evidence in an action brought against the company by the state 
alleging non-compliance with the statutes by the corporation. The 
Supreme Court of Arkansas recently indicated that a certificate 
of the Secretary of State of Arkansas, to the effect that the records of 
his office showed that defendant foreign corporation was not author- 
ized to do business in his state during a given period, was not com- 
petent evidence to be considered in an action against an unlicensed 
foreign corporation based upon its doing business without first com- 
plying with the statutes authorizing the doing of such business. 
The certificate was proferred under Section 5143, Pope’s Digest, 
which provided for the receipt, in evidence, of “copies of any record, 
book, report, paper or other document,” in the office of any public 
officer or commission of the state, when duly certified. “This section 
of the statutes,” observed the court, “does not render the certificate 
copied above competent as evidence, as it does not profess to be a 
copy of any record, book, report, paper, or other document on file 
with, or of record in, the office of the Secretary of State. On the 
contrary, it recites a negative fact, as to the truth and accuracy 
of which the defendant was afforded no opportunity to examine 
or cross-examine the person making the certificate.” The court 
cited an earlier decision in which it was held that “until the contrary 
appears, the law will presume that a foreign corporation doing busi- 
ness in the state has complied with the law authorizing it to do so.” 
Continuing, the court concluded that “as the contrary has not been 
made to appear in the instant case by any competent evidence, the 
judgment must be reversed, and the cause remanded.” Pekin Cooper- 
age Company v. State, use Pike County,* Arkansas Supreme Court, 
December 12, 1938. Commerce Clearing House Court Decisions 
Requisition No. 207017. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Arkansas volume, page 524 
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New York. 


Service of process set aside where made on a foreign corporation 
having an agent in state merely soliciting orders subject to confirma- 
tion in a foreign country. Service of process was made upon defend- 
ant corporation, organized under the laws of Italy. Plaintiff claimed 
defendant had been transacting business in New York for several 
years, having a sales office in charge of a manager having clerical assist- 
ants. Defendant alleged it had no office of any kind in New York, 
had no telephone listing, paid no rent, maintained no bank account, 
had no property there, and that the “manager” was merely an agent 
for the solicitation of orders in this country, subject to confirmation 
at its home office in Italy. The United States District Court, South- 
ern District of New York, ordered the service vacated under these 
circumstances, saying: “Assuming the facts as alleged in the 
affidavits submitted on behalf of the plaintiff are true, the court 
is of the opinion that defendant cannot be said to be doing business 
in this District, so as to render it amenable to service of process here, 
and therefore could not be served in this District.” Abed Bros., Inc. 
v. Societa Anonima Manifattura Italiana Tappeti,* United States Dis- 
trict Court, Southern District of New York, November 17, 1938. 
Commerce Clearing House Court Decisions Requisition No. 205094. 


* The full text of this opinion is printed in The Corporation Tax Service, 
_New York, page 255. 


North Carolina. 


Service of process upon agent merely soliciting orders set aside; 
service upon Secretary of State quashed where corporation had no 
property and did no business in state. Defendant foreign corporation 
had an agent in North Carolina who merely solicited orders which 
were forwarded to the home office in New York to be approved or 
rejected there. “This procedure,” observed the Supreme Court of 
North Carolina, “made the contracts of sale and purchase New York 
contracts and the business done was therefore done in New York, 
not in North Carolina.” Service upon the agent was therefore 
ordered set aside. A second summons in the same action was served 
upon the Secretary of State of North Carolina under C. S., Sec. 1137, 
providing that officer should receive process for “every corporation 
having property or doing business in the state” not maintaining 
an officer or agent in the state upon whom process can be served. 
The court also quashed this service upon finding that the only prop- 
erty defendant company had in the state was samples, order blanks 
and stationery furnished its soliciting agent, regarding this “prop- 
erty” of inconsequential value, insufficient to meet the requirements 
of the statute. Plott v. Michael et al.,* 200 S. E. 429. Smith, Wharton 
& Hudgins and Welch Jordan of Greensboro, for appellant. Sapp 
& Sapp of Greensboro, for appellee Chopax Textile Co. 


* The full text of this opinion is printed in The Corporation Tax Service, 
North Carolina volume, page 144. 
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South Carolina. 


Corporation merely soliciting orders in South Carolina for ship- 
ment of goods in interstate commerce, held not subject to service 
of process. Service of process in South Carolina was made upon a 
Georgia corporation. The company maintained no office and had 
no property in South Carolina and merely had an agent there who 
solicited orders which were sent to the offices of the company in 
Georgia for approval. The agent had no authority to enter into 
contracts. The goods were delivered by truck sent from Georgia 
after acceptance of the orders. The South Carolina Supreme Court 
affirmed a judgment of the lower court to the effect that the company 
was not, under such circumstances, “doing business” in South 
Carolina and that the service of process should be set aside. Zeigler 
v. Puritan Mills,* 199 S. E. 420. Commerce Clearing House Court 
Decisions Requisition No. 204371. Searson & Searson of Atlanta, 
Ga., for appellant. A. S. Grove of Atlanta, Ga., C. Birnie Johnson 
of Allendale and Randolph Murdaugh of Hampton, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
South Carolina volume, page 535. 


Taxation 
California. 

Use tax upheld as applied to property of interstate railroad pur- 
chased out of state and either installed upon importation or kept 
available in state for use as a part of corporation’s transportation 
facilities. Appellant, an interstate railroad, purchased tangible 
personal property outside of California which it brought into the 
state and either installed it on importation or kept it available for 
use, as a part of its transportation facilities. The District Court of 
the United States for the Northern District of California had refused 
a permanent injunction to restrain defendant members of the State 
Board of Equalization of California from enforcing the Use Tax 
Act in connection with the property purchased by appellant. The 
Supreme Court of the United States has affirmed this judgment, 
regarding the incidence of the tax as being upon events outside 
of interstate commerce. “In the present case,” said the Court, “some 
of the articles were ordered out of the state under specification 
suitable only for utilization in the transportation facilities and 
installed immediately on arrival at the California destination. If 
articles so handled are deemed to have reached the end of their 
interstate transit upon ‘use or storage,’ no further inquiry is neces- 
sary as to the rest of the articles which are subjected to a retention, 
by comparison, farther removed from interstate commerce. We 
think there was a taxable moment when the former had reached the 
end of their interstate transportation and had not begun to be con- 
sumed in interstate operation. At that moment, the tax on storage 
and use—retention and exercise of a right of ownership, respectively 
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—was effective. The interstate movement was complete. The inter- 
state consumption had not begun.” Southern Pacific Company v. 
Andrew J. Gallagher et al.,* Supreme Court of the United States, 
January 30, 1939; Docket No. 212, October Term, 1938; 59 S. Ct. 389. 
Harry H. McElroy of San Francisco, for appellant. H. H. Linney 
of San Francisco, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 6278. 


Federal. 


Federal stock transfer stamp tax held payable upon declaration 
of stock dividend under circumstances where certificate was issued 
direct to voting trustees, the stockholders being regarded as having, 
in effect, transferred to the voting trustees their right to receive 
the shares. Plaintiff seeks a refund of a Federal stock transfer tax 
paid in connection with certain of its shares issued as a stock divi- 
dend. The shares in question were issued as a stock dividend 
directly to voting trustees to whom the shareholders of plaintiff 
had previously transferred their stock. Examining the transaction, 
the District Court of the United States for the District of Oregon, 
found that plaintiff’s shareholders had become entitled to receive 
the shares mentioned and concluded that they had effected a trans- 
fer of their right to receive them to the voting trustees. The tax 
upon this transfer was upheld. Jron Fireman Manufacturing Com- 
pany v. The United States of America,* District Court of the United 
States, District of Oregon, December 30, 1938. Charles E. McCul- 
loch, Fletcher Rockwood, and Carey, Hart, Spencer & McCulloch, 
Portland, Ore., for the plaintiff. James W. Morris, Assistant Attor- 
ney General, and Andrew D. Sharpe and James P. Garland, Special 
Assistants to the Attorney General, all of Washington, D. C., and 
Carl C. Donaugh, U. S. Attorney, and J. Mason Dillard, Assistant 
U. S. Attorney, both of Portland, Ore., for the defendant. Com- 
merce Clearing House Court Decisions Requisition No. 209473. 


Pr WD TS SO .. ee 


* The full text of this opinion is printed in the Standard Federal Tax Service 
—1939—{ 9284. 


New York. 


Court of Appeals holds New York City sales tax does not apply 
to contracts requiring delivery by the seller at his own expense at 
points outside New York City. Referring to the enabling act of 
1934, permitting New York City to enact certain taxes, and to the 
local laws of the City imposing the retail sales tax, the Court of 
Appeals of New York said: “No tax could be imposed under the 
local laws upon sales at retail unless the transactions were consum- 
mated within the territorial limits of the city of New York. The 
facts here are not in dispute. The contracts for the sale of the 
goods in question, expressly in some cases and otherwise by impli- 
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cation or by the usages of the trade, required delivery by the seller 
at his own expense at points outside the territorial limits of the city 
of New York. Delivery was, in fact, so made in each case. Since 
the transactions were not consummated until such deliveries were 
made at the place and time and in the manner provided for, the 
transactions were not taxable under the above acts by the city of 
New York.” C. G. Gunther's Sons v. McGoldrick, Comptroller,* 279 
N. Y. 148, 18 N. E.2d 12. William C. Chanler, Corporation Counsel, 
(Meyer Bernstein, Arthur A. Segall, and Sol Charles Levine, of 
counsel), of New York City, for appellant. R. L. von Bernuth of 
New York City, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 5983-41. 


Pennsylvania. 


The Store and Theatre Tax Act is held invalid by a Dauphin 
County Court. The Dauphin County Court of Common Pleas has 
held the Pennsylvania Store and Theatre Tax Act invalid because 
the classification of stores provided violated several sections of the 
Constitution of Pennsylvania. The court reached the conclusion 
that the taxes imposed by the Act were not uniform upon the same 
class of subjects, that the classification provided was unjust, arbi- 
trary and illegal and that the plaintiff was entitled to an injunction 
to restrain the enforcement of the Act as to it. American Stores 
Company v. Boardman et al.,* Court of Common Pleas of Dauphin 
County, February 20, 1939. Commerce Clearing House Court Deci- 
sions Requisition No. 210771. An injunction was awarded to plain- 
tiffs in another action involving the validity of the same Act as 
applied to the provisions imposing taxes upon chain theatres. 
Stanley Company of America v. Boardman et al.,* Court of Common 
Pleas of Dauphin County, February 20, 1939, Commerce Clearing 
House Court Decisions Requisition No. 210772. We are informed 
that an appeal to the Pennsylvania Supreme Court will be taken in these 
cases and that the Act is to be enforced meanwhile. 


* The full text of these opinions is printed in The Corporation Tax Service, 
Pennsylvania, at pages 4351 and 4363, respectively. 


Texas. 


Statutory method of allocation of franchise tax, according to gross 
receipts within and without state, upheld, against contention that 
actual capital located or used in state should be taken as basis of 
tax. The Texas franchise tax is graduated according to the amount 
of capital stock, surplus and undivided profits, plus outstanding 
notes and bonds running for more than a year; or when business is 
done also in other states, on that proportion of the capital, etc., 
which the gross receipts from business done in Texas the previous 
year bears to the gross receipts from the entire business of the 
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corporation. Appellant, a foreign corporation doing business in 
Texas and in other states, was required to pay a tax, calculated 
according to its gross receipts, upon a proportion of capital, etc. of 
$23,157,705. It contended, however, that $3,079,417, representing 
its total capital actually located in or used in connection with busi- 
ness done in Texas, was the proper basis, and sued to recover the 
difference in the tax as calculated on these two bases. The Circuit 
Court of Appeals, Fifth Circuit, in affirming a judgment dismissing 
the suit, followed its previous decisions upholding the validity of 
the tax, observing that it is not a property tax, but is an excise tax 
on the privilege of doing business in the state, being non- 
discriminatory, as it applies alike to domestic and foreign corpo- 
rations. “We find no basis,” remarked the court, “for the contention 
that this tax on the privilege of doing a local business in Texas, 
measured in the way it is measured, taxes or otherwise burdens 
interstate commerce. For the more goods the taxpayer sells in inter- 
state commerce, the less taxes it will owe in Texas.” A contention 
that United States bonds and stocks in foreign corporations owned 
by the corporation could not reasonably be included in capital con- 
tributing to sales in Texas was answered thus by the court: “The 
presumption is that all the property of a business corporation is 
useful in its business. It should not have it otherwise. The Ford 
Motor Company has no business except the making and selling of 
cars. The securities can readily be used as a means of raising cash 
for working capital. What the foreign stocks are is not shown. 
If they have no relation to the business of making and selling cars 
the petitioner should have made the fact appear.” Ford Motor Co. 
v. Clark, Secretary of State, et al.,* 100 F. 2d 515. Gaius G. Gannon 
of Houston, for appellant. Wm. McGraw, Earl Street and Llewellyn 
B. Duke of Austin, for appellees. 
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* The full text of this opinion is printed in The Corporation Tax Service, 


Texas volume, page 1553. 
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Appealed to The Supreme Coutt 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

Catirornia. Docket No. 212. Southern Pacific Company uv. 
Gallagher et al., 59 S. Ct. 389. (The Corporation Journal, April, 1939, 
page 374.) Validity of California Use Tax Act of 1935. Appeal filed 
July 19, 1938. Probable jurisdiction noted, October 10, 1938. Argued, 
December 12, 1938. Affirmed, January 30, 1939. (See page 374.) 

New Jersey. Docket No. 449. Newark Fire Insurance Company 
v. State Board of Tax Appeals and the City of Newark, 193 Atl. 912. 
(The Corporation Journal, January, 1939, page 302.) State Taxation 
—tax on intangible personal property of a domestic insurance com- 
pany. Appeal filed, October 31, 1938. Further consideration of the 
question of jurisdiction postponed to the hearing on the merits, Novem- 
ber 21, 1938. On day call for March 27, 1939. 

New Jersey. Docket No. 630. George D. Wick and Walter A. 
Bonitz, Trustees of Pressed Steel Car Company of New Jersey v. State 
of New Jersey, 100 F. 2d 147. (The Corporation Journal, January, 
1939, page 304.) Bankruptcy—allowances of claim for franchise taxes 
in proceedings for reorganization of corporation. Petition for certiorari 
filed, February 1, 1939. Certiorari denied, March 13, 1939. 


* Data compiled from CCH U. S. Supreme Court Service, 1938-1939. 


Regulations and Rulings 


ARKANSAS—Where local sales representatives of foreign merchants 
open shipments of merchandise received from the home office and make 
deliveries of individual items, previously sold to local customers, from 
such broken packages, the sales tax should be collected on such sales, 
according to an opinion rendered by the Attorney General to the Com- 
missioner of Revenue. (Arkansas Corporation Tax (CT) Service 
{ 7891.) 

District oF CotumBiA—An order of the Commissioners of the Dis- 
trict, issued several months ago, extended the time for the payment 
of the second instalment of the Business Privilege Tax from April 30 
to May 31. (District of Columbia CT { 7838.) 

Itt1nois—The Department of Finance has ruled that the sales 
tax would not apply if the seller is bound by his contract to deliver 
merchandise to a purchaser in Illinois from a point outside the State, 
since the seller is not free to obtain the property either within or with- 
out the state at his option. Such a sale is deemed by the Department 
to be in interstate commerce. (Illinois CT, J 68-018.) 

Iowa—The State Board of Assessment and Review has indicated 
that where a foreign corporation is qualified to do business in Iowa 
where it maintains a place of business, although it is not licensed under 
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the Sales Tax Act because not subject to such tax but is subject to the 
Use Tax, it would be required to be registered under the Use Tax Act. 
(Iowa CT, J 7927.) 

The Bureau of Internal Revenue has ruled that, for Federal income 
tax purposes, a taxpayer may deduct only the retail sales taxes actually 
paid to the State of Iowa, even though the State permits him to deduct, 
for State income tax purposes, one per cent of his gross income but 
not in excess of $100, in lieu of the amount of retail sales taxes actually 
paid. (Iowa CT, { 7922.) 

Louistana—One who contracts to furnish material and labor to 
another who actually does the installation and supervision, would not 
be required to be licensed as a general contractor. (Attorney General’s 
Opinion, Louisiana CT Service, J 39-062.) The Attorney General has 
also ruled that advertising printing, such as booklets, folders, broad- 
sides, brochures, inserts, blotters, window cards, counter cards, display 
cards, street car cards, posters and catalogues, are subject to the state 
sales tax. (Louisiana CT, J 64-519.) 

Missouri—The Attorney General has stated that a Missouri cor- 
poration organized after January 1, 1939, is liable for the payment of 
a franchise tax for the year 1939. (Missouri CT, J 1547.) The State Tax 
Commission has indicated that a foreign corporation, qualified after Janu- 
ary 1, 1939, will also be liable for the payment of a franchise tax for the 
year 1939, and that both domestic and foreign corporations will be 
furnished blanks and required to file returns within thirty days after 
entrance into the state. The Commission has also stated that there is 
no authority for the proration of taxes for a portion of the year in the 
case of either a domestic or foreign corporation. (Missouri Corpora- 
tion Tax Service, J 1548.) 

TENNESSEE—The Department of Finance and Taxation has stated 
that a foreign corporation, domesticated in Tennessee, but actually 
transacting no business in the state, will not be obliged to pay a minimum 
franchise tax under Chapter 100, Public Acts of 1937. (Tennessee 
CT, § 4-001.) 

Texas—The Attorney General has advised the Comptroller of 
Public Accounts that a finance company, which repossesses automobiles 
and sells them, but which does not have any particular place of storage 
for the automobiles while awaiting sale, is subject to the Chain Store 
Tax Act, as it does not make any difference where the automobiles are 
stored, if in fact they are sold at the office of the company. (Texas 
CT, J 48-919.) 

Wisconsin—The Tax Commission has rendered an opinion hold- 
ing a foreign corporation, undertaking to sell, design, furnish and 
install on the premises of its customer in Wisconsin, a corrosion resistant 
lining for paper manufacturing equipment, to be engaged in intrastate 
and interstate business and subject to taxation with respect to income 
derived from such transactions attributable to Wisconsin. (Wisconsin 


CT, J 14-546.) 
CO 
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Some Important Matters for 
April and May 
This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed cal- 
endar of the more important requirements covered by the State Report and Taz 
Bulletins of The Corporation Trust Company. Attorneys interested in being 
furnished with timely and complete information regarding all state requirements 
in any one or more states, including information regarding forms, practices and 
rulings, may obtain details from any office of The Corporation Trust Company 
or C T Corporation System. 
AvaBAMA—Annual Franchise Tax due April 1, but may be paid with- 
out penalty until April 30—Domestic and Foreign Corporations. 
ArKansas—lIncome Tax Return and Payment due on or before May 15. 
—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before 
May 15.—Domestic and Foreign Corporations. 
CaLiForn1A—Quarterly Retail Sales Tax Return and Payment due on 
or before April 15.—Domestic and Foreign Corporations. 
Cotorapo—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 
Detaware—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 
Dominion oF CANADA—Annual Summary due on or before June 1.— 
Dominion Companies. 
Income Tax Return due on or before April 30.—Domestic 
and Foreign Corporations. 


InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before April 15——Domestic and Foreign Corporations. 
Iowa—Quarterly Retail Sales Tax Return and Payment due on or 

before April 20.—Domestic and Foreign Corporations. 
Kansas—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Kentucky—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 


Louistana—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 
Returns of Information at the source due on or before 
May 15.—Domestic and Foreign Corporations. 


Marne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 


MassacHuseTts—Excise Tax Return due on or before April 10.— 
Domestic and Foreign Corporations. 
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Minnesota—Annual Report due between January 1 and April 1.—.: 
Foreign Corporations. 


Missouri—Annual Franchise Tax due on or before May 15 and delin- 
quent after June 1—Domestic and Foreign Corporations. 
Income Tax due on or before June 1—Domestic and 
Foreign Corporations. 


Montana—Annual Statement due within two months from April 1.- 
Foreign Corporations. 


NEBRASKA—Statement to Tax Commissioner due on or before April 15. 
—Foreign Corporations. 


New Mexico—Income Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 
Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 
New YorkK—Annual Franchise (Income) Tax Returns (Form 3IT- 
Article 9A, Tax Law) and payment of one-half of tax due on 


or before May 15.—Domestic and Foreign Business Corpo- 
rations. 


Nort Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before April 20.—Domestic and Foreign Corporations. 

PENNSYLVANIA—Income Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

Ruope IsLanp—Semi-Annual Report to Department of Labor due in 
April and October—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 


Texas—Annual Franchise Tax due on or before May 1.—Domestic 
and Foreign Corporations. 


Vermont—Income (Franchise) Tax Return due on or before April 15. 
—Domestic and Foreign Corporations. 

Vircinta—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Returns of Information at the source due on or before 

April 15.—Domestic and Foreign Corporations. 

West Vircinta—Annual License Tax Report due in April—Foreign 
Corporations. 


Quarterly Gross Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with corporate repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 
ployes as corporate representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation, completely revised 
to reflect the changes made by the amendments of 1937. 


What Constitutes Doing Business. (Revised to September 1, 1937.) 


A 168-page book containing brief digests of decisions selected from 
those in the various states, as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index makes them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 
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Just Out... 


CCH 
CANADIAN TAX SERVICE 


Loose Leaf — —Always-up-to-Date 


a Here, for the first time, is 
an authoritative loose leaf reporter on the taxes of the Dominion 
of Canada and the nine Canadian Provinces. 


* Geared to the fast tempo 
of modern tax changes, the new CCH CANADIAN TAX SERVICE 
swiftly, accurately, and conveniently brings together everything 
essential or helpful on the taxation of corporations and individuals 
in Canada. 


* Guided by the tested ex- 
perience of the past twenty-six years which has made CCH Tax 
Services, federal and state, preeminent in the United States, the 
CCH CANADIAN TAX SERVICE provides similar authoritative 
coverage of all pertinent laws, regulations, orders, forms, and 
related material. 


a Logically arranged in three 
handy volumes, kept always-to-date by the rapid loose leaf re- 
porting method, all data are instantly accessible by fingertip 
guides, quick-finding indexes, detailed lists and tables. 


* In addition to the compre- 
hensive coverage of statute, case, and administrative law relating 
to Canadian taxation, enlightening explanatory comment clarifies 
doubtful or complicated points of the law and procedure. 


2 A pioneer .. . yet follow- 
ing a tax trail blazed more than a quarter century ago by CCH, 
the CANADIAN TAX SERVICE gives easier, more accurate 
contact with Canadian taxation. 


Write for Complete Details 


GOMMERGE; CLEARING) HOUSE) ING, 


LOOSE LEAF a a ane 


New Yor«K CHICAGO WASHINGTON 
Empire STATE BLDG. 205 W. MONROE Sr. MUNSEY BLDG. 
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“And thick and fast 
they came at last 
And more and more and more!”’ 


taxes to be paid, reports to be filed, 
returns to be made out, forms to be 
procured, figures and facts to be com- 
piled—they must seem, these days, to 
the man who is responsible for seeing 
that a corporation complies with the 
requirements imposed upon it by the 
states in which it is qualified, like the 
oysters scrambling from the sea to join 
the Walrus and the Carpenter of Lewis 
Carroll’s poem. 


What a comfort to such a man—what a bringer 
of simple, orderly, easy-to-watch system—is C T 
Statutory Representation: its Notification Bulletins 
put on his desk, at just the moment he wants them, 
just the information he needs—for each tax to be 
paid, each report to be filed. 


C T Statutory Representation for corporations 
is rendered only through each corporation’s own 
attorney. Write our nearest office for details. 
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Chicago, 208 South La Salle St. 
Cincinnati. 441 Vine Street 
Cleveland. oe ete Avenue San Francisco,220Montgo! 


* Main Street Seattle. 821 Second Avenue 
Detroit. 719 Griswold Street St. Louis. Mo., 415 Pine Street 
Dover. Del.. 30 Dover Green Washington. 1329 E St.. N. W. 
Jersey City. 15 Exchange Place Wilmington. 100 West 10th St. 
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